
Importing European And US Constitutional
Models In Transitional Democracies: A
Pathway To Democratic Success?
In recent years, many transitional democracies around the world have looked to
European and US constitutional models as a pathway to democratic success.
The idea behind this approach is that by adopting elements of these established
democratic systems, countries in transition can overcome their historical
challenges and build stable and effective governance structures. But is importing
constitutional models a foolproof recipe for success? This article explores the
benefits and pitfalls of adopting European and US constitutional models in
transitional democracies, examining the impact of cultural, historical, and
institutional factors.

The Promise of European Constitutional Models

European constitutional models, rooted in the principles of liberal democracy,
have long been regarded as a gold standard for democratic governance. Many
transitional democracies have sought to emulate these systems, hoping to
replicate their success in ensuring individual rights, the rule of law, and political
stability.

One transformative aspect of European constitutional models is the emphasis on
the protection of individual rights and liberties. Countries like Germany and
France have well-established constitutional frameworks that have provided a
strong foundation for protecting citizens' fundamental rights. By importing these
models, transitional democracies hope to strengthen their own legal protections,
ensuring that citizens are guaranteed certain freedoms and equal treatment
under the law.
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Another appealing aspect of European constitutional models is their ability to
foster political stability. The separation of powers, checks and balances, and
independent judiciary that are integral to many European democracies contribute
to stable and effective governance. By adopting these elements, transitional
democracies seek to establish a system of accountability, where power is not
concentrated in the hands of a few but is distributed among different institutions
and actors.

The US Constitutional Model: A Beacon of Inspiration

The US constitutional model has long been seen as an inspiration for
democracies worldwide. Its emphasis on individual freedoms, representative
democracy, and decentralized governance has made it an appealing option for
many transitioning countries.

One key aspect of the US constitutional model is the Bill of Rights, which
guarantees individual freedoms such as freedom of speech, religion, and
assembly. Countries seeking to import this model hope to enshrine such
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protections in their own legal frameworks, ensuring that citizens are free to
express themselves without fear of reprisal.

Another attractive feature of the US constitutional model is its system of checks
and balances. The division of powers between different branches of government
– the executive, legislative, and judicial – is intended to prevent the concentration
of power and promote accountability. By adopting this model, transitional
democracies aim to establish a system where no single entity can become too
powerful, thereby reducing the risk of authoritarianism and corruption.

The Challenges of Importing Constitutional Models

While the promise of European and US constitutional models is alluring, the road
to successful implementation is far from straightforward. One significant
challenge lies in the cultural and historical context of each transitional democracy.
Every country has its unique political traditions, values, and social dynamics,
which cannot be easily replicated.

Attempts to simply transplant European or US constitutional models without
considering these contextual factors can lead to cultural dissonance and
resistance among the population. The success of a constitutional model heavily
depends on public support, and without proper consideration of cultural nuances,
the imported model may face challenges in gaining legitimacy and widespread
acceptance.

Another challenge relates to the differing institutional frameworks in transitional
democracies. European and US constitutional models were developed within
their specific institutional contexts, which may not align with the institutions in
transitioning countries. Adapting these models to fit the existing institutional
landscape can be a complex and time-consuming process.



Striking the Right Balance

While importing European and US constitutional models can offer valuable
insights and inspiration, it is crucial to strike the right balance between adaptation
and innovation. Transitional democracies should not simply copy and paste
foreign models but instead tailor them to their unique circumstances.

Transitional democracies can begin this process by conducting comprehensive
assessments of their cultural, historical, and institutional contexts. This allows
them to identify the elements of European and US constitutional models that can
be successfully integrated and those that require adaptation.

Moreover, engaging in a transparent and inclusive constitutional-making process
is essential for gaining public support and building legitimacy. Transitional
democracies should involve a broad range of stakeholders, including civil society
organizations, political parties, and marginalized communities, in the discussions
and decision-making processes.

The Way Forward

Importing European and US constitutional models in transitional democracies can
be a viable pathway to democratic success, but it is not a one-size-fits-all
solution. Each country must carefully consider its unique circumstances and
strike the right balance between adaptation and innovation.

Ultimately, the success of importing constitutional models depends on thoughtful
and inclusive implementation, with an emphasis on addressing cultural, historical,
and institutional factors. By doing so, transitional democracies can build strong
and resilient governance structures that truly reflect the will and aspirations of
their people.
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This book considers the issue of free speech in transitional democracies focusing
on the socio-legal developments in the Czech Republic, Hungary, and Poland. In
showing how these Central and Eastern European countries have engaged with
free speech models imported from the Council of Europe / EU and the USA, the
book offers valuable insights into the ways States have responded to challenges
associated with transformation from communism to Western democracy.

The book first explores freedom of expression in European and American law
looking particularly at hate speech, historical revisionism, and pornography. It
subsequently enquires into the role and perspectives of those European
(mandatory) and US-American (persuasive) models for the constitutional debate
in Central and Eastern Europe. The study offers an original interpretation of the
"European" model of freedom of expression, beyond the mechanisms of the
Council of Europe. It encompasses the relevant aspects of EU law (judgments of
the Court of Justice and the harmonised EU instruments) as mandatory
standards for courts and legislators, including those in transitional countries of
Central and Eastern Europe. The book argues for de-criminalisation of historical
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revisionism and pornography, and illuminates topics such as genocide denial, the
rise of Prague and Budapest as Europe’s porno-capitals, anti-Semitism and anti-
Gypsyism, religious obscurantism and homophobia, virulent Islamophobia, and
the glorification of terrorism.

The research methodology in this study combines a descriptive case law
assessment (comparative constitutional, public international, and EU law) with a
normative critique stemming from post-structuralist scrutiny, rhetoric, postmodern
legal movements, legal history, history of ideas, and art criticism.

This book will be of interest to students and scholars of, comparative
constitutional law, law and society, human rights and European law as well as
political philosophers.
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