Getting Incentives Right: Improving Torts,
Contracts, and Restitution

Are you tired of complex legal systems that fail to properly incentivize individuals
and businesses to act in socially beneficial ways? Look no further! In this article,
we will explore the importance of getting incentives right in our legal frameworks,

specifically focusing on torts, contracts, and restitution.

The Significance of Incentives

Incentives provide the foundation for how individuals and organizations make
decisions. They guide behavior by influencing the costs and benefits associated
with various actions. When incentives align with desirable outcomes, they
promote economic efficiency, individual accountability, and social welfare.
However, when incentives are misaligned or distorted, serious consequences can

arise.

Let's delve into each area - torts, contracts, and restitution - to understand how

getting incentives right can lead to an improved legal system.
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1. Torts

Torts, or civil wrongs, encompass a wide range of actions that cause harm to
others, such as negligence, defamation, and trespassing. The current tort law
framework often fails to adequately account for incentives, leading to suboptimal
outcomes. By improving the alignment between incentives and legal liability, we

can better deter harmful behavior and compensate victims.

One way to achieve this is by implementing a system that accurately assesses
damages. The use of economic analysis can help determine the appropriate level
of compensation based on the harm caused and the expected benefits gained by
the wrongdoer. This approach not only encourages potential tortfeasors to

conduct themselves responsibly but also ensures fair compensation for victims.

Furthermore, implementing a system of proportionate liability would reduce the
risk of overburdening defendants and ensure that liability is assigned fairly. By
allowing defendants to bear a portion of the damages proportionate to their level
of fault, the system becomes more equitable and encourages shared

responsibility.

2. Contracts

Contracts are fundamental to modern economies, facilitating transactions and
providing individuals and businesses with enforceable rights. However, flawed

contract design can create perverse incentives and hinder efficiency.

One aspect that warrants attention is the issue of incomplete contracts. When

contracts fail to account for all possible scenarios, opportunistic behavior may
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arise, resulting in disputes and costly litigation. By encouraging parties to engage
in cooperative contracting and anticipate potential conflicts, the risk of

opportunism can be mitigated.

Additionally, implementing incentive-compatible remedies can enhance contracts'
effectiveness. By aligning the consequences of breaching a contract with the
incentives to perform, parties will have stronger motivations to fulfill their
obligations. This can be achieved through well-defined liquidated damages

clauses or innovative mechanisms like contractual performance bonds.

3. Restitution

Restitution refers to the process of restoring individuals or entities to their
previous position before suffering a loss. Its purpose is to deter wrongful actions
and ensure the disgorgement of ill-gotten gains. However, current restitutionary
measures often fall short in terms of providing adequate deterrence and

compensating victims.

A key improvement lies in recognizing the importance of preventing unjust
enrichment. By assessing the value gained by wrongdoers through their actions,
restitution can be designed to strip them of their ill-gotten gains. This not only
serves as a strong deterrent but also ensures that victims receive proper

compensation.

Furthermore, expanding restitutionary remedies to include non-monetary
restitution can be another significant step. By allowing courts to order specific
performance or other forms of non-financial redress, the law can better address

the harm caused and restore victims' rights more effectively.

Getting incentives right is crucial to enhancing our legal system's effectiveness

and promoting socially beneficial behavior. By improving the alignment between



incentives and torts, contracts, and restitution, we can create a legal framework
that better discourages harmful actions, promotes efficiency, and safeguards

individual rights.

It is high time that we prioritize reforming our legal systems to ensure proper
incentives are in place. A system driven by smart incentives paves the way for a

fairer and more prosperous society.
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How tort, contract, and restitution law can be reformed to better serve the social

good

Lawyers, judges, and scholars have long debated whether incentives in tort,
contract, and restitution law effectively promote the welfare of society. If these
incentives were ideal, tort law would reduce the cost and frequency of accidents,
contract law would lubricate transactions, and restitution law would encourage
people to benefit others. Unfortunately, the incentives in these laws lead to too

many injuries, too little contractual cooperation, and too few unrequested
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benefits. Getting Incentives Right explains how law might better serve the social

good.

In tort law, Robert Cooter and Ariel Porat propose that all foreseeable risks should
be included when setting standards of care and awarding damages. Failure to do
S0 causes accidents that better legal incentives would avoid. In contract law, they
show that making a promise often causes the person who receives it to change
behavior and undermine the cooperation between the parties. They recommend
several solutions, including a novel contract called "anti-insurance." In restitution
law, people who convey unrequested benefits to others are seldom entitled to
compensation. Restitution law should compensate them more than it currently
does, so that they will provide more unrequested benefits. In these three areas of
law, Getting Incentives Right demonstrates that better law can promote the well-

being of people by providing better incentives for the private regulation of

conduct.
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